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Marketable Title: Obsolete Restrictions (Conservation Restrictions)

The purpose of the marketable title statutes is to rid the land title records of

obsolete record interests by operation of law, without the need to maintain a

quiet title action to establish marketability of title. Examples of restrictions of this

type include a residential restriction on a property that is now zoned commercial

or an illegal racial covenant.

The purpose of the marketable title statutes is not to terminate or cause a

forfeiture of an interest that is or may be still viable. Thus if a land use restriction

may have continuing utility, the law avoid terminating the restriction

automatically. The owner of the burdened land still has the option, if necessary,

of a judicial proceeding to determine that the restriction is in fact obsolete and to

obtain a court order terminating it.

We have received, and continue to receive, communications concerned about

land use restrictions for environmental or conservation purposes. Restrictions of

this type are intended to protect the land from degradation or to maintain it in its

natural condition in perpetuity. See letters attached to Memorandum 96-10 and

its First Supplement. See also the letter attached to this memorandum from the

California Coastal Commission (Exhibit pp. 1-2).

The staff thinks it is clear as a matter of public policy that these types of

restrictions should not be subject to the automatic 60-year termination legislation,

but should be terminable only on a court order finding that the restriction has in

fact become obsolete. The problem, however, is adequately to identify the

relevant types of restrictions from the record.

The earlier memoranda propose language to make clear that the following

types of restrictions are exempt from the 60-year termination scheme:

(1) A conservation easement under Civil Code Section 815.
(2) An environmental restriction under Civil Code Section 1471

or another restriction that serves the same function.
(3) A restriction enforceable by a public entity.
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This listing may not be sufficiently comprehensive. A conservation easement,

for example, is defined by statute as a voluntary easement; it would not include

an easement exacted by a local government as a condition for issuance of a use

permit. This could be addressed by adding broader language such as:

(4) A negative easement that serves the same function as a
conservation easement under Section 815, whether conveyed
voluntarily or in fulfillment of a requirement of a public entity.

An alternate, or supplemental, approach would be to refer to:

(5) A restriction recorded in fulfillment of a requirement of a
public entity, provided that fact appears on the record.

There may be other types of restrictions still to be covered. We are awaiting

letters from such entities as the Tahoe Conservancy, and public land trusts, with

which we have been in contact.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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